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___           08 March 2021  
 
  

Dear Gillian, 
 
  EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT  
  POLICY AREA: ANIMAL HEALTH  

 Defra/AH/047: The Exemptions from Official Controls at Border Control Posts 
(Amendment) Regulations 2021 

 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
proposals by the Scottish Ministers to consent to the making of UK secondary legislation 
affecting devolved areas arising from EU Exit.  
 
That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & Constitution 
and Delegated Powers and Law Reform Committees on 4 November 2020 and replaced the 
previous protocol that was put in place in 2018. 
 
I attach a Type 1 notification which sets out the details of the SI which the UK Government 
propose to make and the reasons why I am content that Scottish devolved matters are to be 
included in this SI. Please note, we are yet to have sight of the final SI and it is not available 
in the public domain at this stage. We will, in accordance with the protocol, advise you when 
the final SI is laid and advise you as to whether the final SI is in keeping with the terms of this 
notification.  
 
The UK Government plans to lay the Instrument on 6 April 2021.  A final draft of the SI has 
only been shared in recent days and it is therefore regrettable that on this occasion it has not 
been possible to comply with the requirement that members should have a full 28 days to 
scrutinise before the instrument is laid. 
 
Regulation (EU) 2017/625 (“the Official Controls Regulation”) as deficiency fixed transferred 
legislative powers of the Commission to the “appropriate authority” in Great Britain which could 
be either the Scottish Ministers, in relation to Scotland, or the Secretary of State with the 

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 


  

 

consent of the Scottish Ministers. The proposed UK SI will exercise powers in the Official 
Controls Regulation to establish cases where animals intended for scientific purposes are 
exempt from undergoing official controls at Border Control Posts (BCPs) on a GB-wide basis.  
Invertebrates intended for scientific purposes are already exempted from the requirement for 
official controls to be carried out at BCPs and this instrument will extend the exemption to 
certain other types of animals used for scientific purposes under licence under the Animals 
(Scientific Procedures) Act 1986.  

 
In terms of the protocol agreed between the Scottish Government and the Scottish Parliament, 
a letter and notification to the Scottish Parliament is required, setting out Scottish Ministers’ 
proposal to consent to the UK Government legislating for Scotland. 

This instrument will be laid in the UK Parliament on 6 April. 

The Environment, Climate Change and Land Reform committee have been sent a copy of this 
notification for their interests. I am copying this letter to the Convener of the Delegated Powers 
and Law Reform Committee.  
 

Yours sincerely 
 
 
 
 
 

BEN MACPHERSON 
Minister for Rural Affairs and the Natural Environment 

http://www.lobbying.scot/


 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

APH/054 - The Exemptions from Official Controls at Border Control Posts 

(Amendment) Regulations 2021 

Is the notification Type 1 or Type 2 

Type 1 

A brief overview of the SI (including reserved provision) 

This instrument exercises powers in the Official Controls Regulation to extend the 
exemption of categories of animals from undergoing official controls at border 
control posts. Invertebrates intended for scientific purposes are already exempted 
from the requirement for official controls to be carried out at Border Control Posts 
(BCPs).  This instrument will extend the exemption to certain other types of 
animals used for scientific purposes. 

 
This instrument will be laid in the UK Parliament on 6 April. 

Details of the provisions that Scottish Ministers are being asked to consent 

to. 

Article 48 of Regulation (EU) 2017/625 (“the Official Controls Regulation”) as 
amended by regulation 11(2) of UK S.I 2020/1481 provides that the “appropriate 
authority” may make regulations to establish cases where animals intended for 
scientific purposes are exempt from the requirement to be subject to official 
controls at a border control post. The definition of “appropriate authority” is inserted 
by 2020/1481, by Articles 3(2A) (in relation to Scotland, the Scottish Ministers) and 
3(2B) (the Secretary of State, with consent). The Scottish Ministers are being 
asked to consent to these provisions in relation to Scotland. Under Article 144 of 
Regulation (EU) 2017/625, the power to make regulations includes the power to 
make consequential amendments. Consequential amendments will also be made 
to the Trade in Animals and Related Products (Scotland) Regulations 2012 which 
the Scottish Ministers are being asked to consent to.  

    
Summary of the proposals  

The overarching principle of the instrument is to allow animals imported into Great 
Britain for scientific purposes which must be licensed, to be subject to official 
controls  at destination rather than at a border control post  which official controls 
currently mandate.  The SI will therefore allow animals to enter this way from third 
countries (including EU and EEA member states) when official controls at border 
control posts  become mandated later this year at the end of a transitional staging 
period). 

Invertebrates intended for scientific purposes are already exempted from the 
requirement for official controls to be carried out at BCPs and this instrument will 



extend the exemption to certain other types of animals used for scientific purposes 
under licence under the Animals (Scientific Procedures) Act 1986. The certain 
other types of animals include mice, rats, dogs, cats and primates. A consequential 
amendment to the Trade in Animals and Related Products (Scotland) Regulations 
2012 will result in these additional types of animals being exempt from the 
requirement to be subject to official controls at a border control post.  

 
Does the SI relate to a common framework or other scheme? 

No 
 

Summary of stakeholder engagement/consultation 

As required by Article 144(7) of Regulation (EU) 2017/625, Defra has liaised with 
all the stakeholders from the sector (having checked this with the Office for Life 
Sciences) and they have indicated that the response to the proposed legislation 
was favourable. Discussions have also been held with the European Animal 
Research Association (EARA) – the membership organisation for this sector - who 
engaged with Defra throughout on reviewing the legal drafting. 

We are in regular contact and communication with Defra and other devolved 
administrations and this instrument has been developed in collaboration with 
Devolved Administration officials. 

 

A note of other impact assessments, (if available) 

There is no, or no significant, impact on the public sector. 

A full impact assessment has not been produced for this instrument as no, or no 
significant, impact on the private, voluntary or public sectors is foreseen. 

 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

The powers in the Official Controls Regulation under which this instrument would 
be made allowed for them to be made on a GB-wide basis by the Secretary of 
State, with the consent of Scottish and Welsh Ministers where it was appropriate to 
legislate in that basis.  The Protocol agreed between Ministers and the Parliament 
applies in those circumstances.   

On the basis that the legislation on animals intended for scientific purposes which 
are exempt from checks at Border control posts is currently Great Britain wide and 
the changes concern animals used for scientific procedures, the law on which is 
essentially the same throughout Great Britain (and a reserved matter), it is most 
appropriate to continue to legislate on a Great Britain wide basis. This is an area 
where, in order to legislate effectively, amendments to Great Britain wide 
legislation and Scotland-only legislation must be made to come into force at the 
same time and so it is appropriate that all be made in the same instrument. 

 



Intended laying date (if known) of instruments likely to arise 

This SI will be laid on 6 April 2021.  

 

  



Annex I – List of EU regulations being amended 

 Commission Delegated Regulation 2019/2122  

 

 



 
SI NOTIFICATION: SUMMARY 

 

Title of Instrument 

APH/054 - The Exemptions from Official Controls at Border Control Posts (Amendment) 

Regulations 2021 

Proposed laying date at Westminster 

6 April 2021.  

Date by which Committee has been asked to respond 

19 March 2021  

Power(s) under which SI is to be made 

Regulation (EU) 2017/625 (“the Official Controls Regulation”) as deficiency fixed and forming 

part of retained EU law under the European Union (Withdrawal) Act 2018, transferred 

legislative powers of the European Commission to the “appropriate authority” in Great Britain 

which could be either the Scottish Ministers, in relation to Scotland, or the Secretary of State 

with the consent of the Scottish Ministers. 

This instrument uses Article 48 of the Official Controls Regulation which makes provision for 

derogations from the requirement for checks to be carried out at a border control post to be 

made in regulations for certain categories of animals or goods. 

Categorisation under SI Protocol 

Type 1  

Purpose  

Article 48 of the Official Controls Regulation makes provision for derogations from the 

requirement for checks to be carried out at a border control post to be made in regulations for 

certain categories of animals or goods (and those intended for scientific purposes).  The 

Commission had already exercised this power, and the legislation it adopted now also forms 

part of retained EU law; Commission Delegated Regulation (EU) 2019/2122 (EUR 

2019/2122).  The Regulation provides an exemption for invertebrate animals intended for 

scientific purposes from the requirement to be subject to official controls at a border control 

post.  

This instrument therefore uses the powers in Article 48 to amend Commission Delegated 

Regulation 2019/2122 to broaden the scope of the exemption, so that it would also apply to 

animals listed in Schedule 2 to the Animals (Scientific Procedures) Act 1986 (c. 14) (mice, 

rats, guinea pigs, hamsters, rabbits, dogs, cats, primates).  These are protected animals on 

which scientific procedures must be carried out under licence.  

Other information 



On the basis that the law on scientific procedures on live animals is a reserved matter and is 

applicable throughout GB, we have considered it advantageous to have the same rules 

throughout GB to be applicable on animal health checks entering GB specically for that 

purpose. 

SG Policy contact:  

Ian Cox: ian.cox@gov.scot  
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